
California 
Fair Political 
Practices Commission 

January 15, 1987 

Donald L. Clark 
santa Clara County Counsel 
County Government Center, East Wing 
70 West Hedding street 
San Jose, CA 95110 

Dear Mr. Clark: 

Re: Your Request for Advice 
Our File No. A-86-271 

You have requested advice on behalf of the County of Santa 
Clara concerning the conflict of interest provisions of the 
Political Reform Act (the "Act").!! 

QUESTION 

Should the county's conflict of interest code be amended to 
include the position of a court-appointed compliance officer 
who is supervising operations in county jail facilities? 

CONCLUSION 

The compliance officer is a public official subject to the 
conflict of interest provisions of the Act; however, his 
position should be covered by the superior court's conflict of 
interest code. 

FACTS 

Facts Not In Dispute~ 

Mr. Thomas Lonergan has been appointed by the Santa Clara 
County Superior Court as a compliance officer in the case of 

!! Government Code Sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. Commission regulations appear at 2 California 
Administrative Code Section 18000, et seq. All references to 
regulations are to Title 2, Division 6 of the California 
Administrative Code. 

~ Out of an abundance of caution and because the 
proceedings involving the compliance officer have been labeled 
"contentious," I have taken the unusual step of inviting 
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Branson v. winters (Case No. 78807). The case involves 
conditions at the men's county jail facilities. Mr. Lonergan's 
appointment as compliance officer was made pursuant to a 
settlement agreement in the case. The case was originally 
before a local judge (Judge Premo), but was subsequently 
transferred to a retired judge sitting by assignment (Judge 
Avakian) after all of the santa Clara County judges recused 
themselves.Y 

Various court orders have been issued regarding the role of 
the compliance officer in implementing the settlement 
agreement. His role has been substant~al, as have his fees, 
which are paid by the county. 

Facts In Dispute 

The facts as to the precise level of decision-making 
authority given to Mr. Lonergan appear to be in dispute. You 
have pointed to certain court orders which appear, on their 
face, to grant to Mr. Lonergan broad and direct decision-making 
authority over certain aspects of the county's penal 
operations. Judge Avakian and Mr. Lonergan have stressed the 
actual role of the compliance officer and the recent 
modification of the court's orders. These modifications would 
substantially curtail any direct decision-making role by 
Mr. Lonergan. Judge Avakian contends that Mr. Lonergan's role 
in the future will be limited to making recommendations to the 
court. All operative decisions will be made by Judge Avakian, 
not Mr. Lonergan. 

ANALYSIS 

The Political Reform Act (the "Act") seeks to prevent 
public officials from acting in a self-interested manner. 
(Sections 8l00l(b), 87100, and 87103.) The Act's purposes 
include the following: 

(footnote .2 continued) 

comment and seeking information from the court and from the 
compliance officer, in addition to relying on the materials 
have supplied. This was done with your knowledge and your 
concurrence. While the viewpoints of the parties differ, a 
number of the essential facts are not in dispute. 

Y My correspondence with the court has been with Judge 
Avakian. 

you 

... 
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Assets and income of public officials which may 
be materially affected by their official actions 
should be disclosed and in appropriate circumstances 
the officials should be disqualified from acting in 
order that conflicts of interest may be avoided. 

section 81002(c). 

Thus, the Act requires the filing of statements which disclose 
economic interests of public officials that may be affected by 
the governmental decisions which the officials make. (see, 
sections 87200, et ~ and 87300, et seq.) 

For those officials who are not enumerated in section 
87200, the requirements for filing financial disclosure 
statements are contained in a conflict of interest code adopted 
by the official's agency. (section 87302.) Recent amendments 
to the Act (Chap. 727, Stats. 1984) deleted a prior exemption 
for officials of the judicial branch of government. 
Consequently, in addition to judges, who are specified in 
section 87200, certain other officials of the judicial branch 
of government are now required to file disclosure statements. 
Unlike judges and court commissioners these other officials of 
the judicial branch may be required, in appropriate 
circumstances, to disqualify themselves. This change in the 
law has prompted your request for advice on behalf of the 
county. 

If it is determined that the compliance officer is a 
"public official" within the meaning of the Act, he may well be 
required to make financial disclosures and he will be subject 
to the Act's disqualification provisions. The follow-up issues 
are what disclosure is required, and under which conflict of 
interest code: the county's or the court's. 

We believe that Mr. Lonergan is a "public official" within 
the meaning of the Act. (Sections 82041, 82048 and 82049.) 
He is either making or participating in making governmental 
decisions within the meaning of Regulation 18700. Whether 
viewed as county decisions or court decisions, the decisions 
are clearly those of a governmental agency. Consequently, 
Mr. Lonergan is subject to the Act's conflict of interest 
provisions. The question remains what disclosure, if any, is 
required and which conflict of interest code should cover his 
position if disclosure is to be required. 

Under the facts asserted by you, Mr. Lonergan functions to 
a large extent as an administrative official of the County of 
Santa Clara, albeit employed pursuant to court order. Under 
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such circumstances, coverage by the county's conflict of 
interest code would seem to be appropriate.!! On the other 
hand, under the facts asserted by the court, Mr. Lonergan's 
activities are now to be confined to making recommendations to 
the court. Under these circumstances, coverage by the court's 
conflict of interest code would seem more appropriate.~ 

Normally, the Commission will accept the facts provided by 
the requester and will issue its advice based upon those 
facts. The immunity provided by the advice is limited to the 
facts supplied by the requester. (Section 83114(b).) However, 
here the facts are to be determined by the wording of the 
court's order, which sets out Mr. Lonergan's role. 
Consequently, we feel that it is appropriate, under these 
unusual circumstances, to defer to Judge Avakian's description 
of Mr. Lonergan's future role since it is Judge Avakian who 
will define that role. Consequently, we conclude that, with 
the limitation of Mr. Lonergan's role to only making 
recommendations to the court, which must approve of any 
recommendations before they become operative, coverage of his 
position under the court's conflict of interest code is 
appropriate. 

There remains the issue of what disclosure categories 
should be assigned to Mr. Lonergan's position. You have raised 
concern that, in the past, Mr. Lonergan has employed, at county 
expense, various experts and consultants. As stated above, it 
is our understanding that in the future, all such decisions 
would be ratified by the court before becoming operative. 

Disclosure categories for Mr. Lonergan's position should 
include disclosure of investments in, business positions held 
and income received from any person or business entity which 
contracts with or has in the past two years contracted with the 
county to provide consulting services related to the Branson 

!! This is similar to the situation where an administra
tive official terminated by the county is reinstated by a court 
because of wrongful termination. That person would still be a 
county official and subject to its conflict of interest code. 

~ This is similar to a research attorney who advises the 
court on legal matters relative to cases pending before the 
court. Research attorneys "participate" in making governmental 
decisions. (See, Regulation 18700(c) (2), copy enclosed.) 
Research attorneys are now covered by the various courts' 
conflict of interest codes. 
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case. The same disclosure should be made for any persons or 
businesses of the type which would be likely to seek contracts 
for such work in the future. Another component of disclosure 
should include any of the same types of interests in (i.e., 
investments in or income from) persons or entities involved, or 
which foreseeably may seek to become involved, in providing 
food, transportation, or medical services for the santa Clara 
County penal system. (For the requirements of a conflict of 
interest code, see generally Section 87302.) 

The foregoing description is not exhaustive, but is offered 
as an example of the types of disclosure categories which 
appear to be appropriate given Mr. Lonergan's scope of 
involvement in the decision-making processes. The court is 
much closer to the case and is in a better position to 
formulate appropriate disclosure categories. (See, section 
87301.) Our agency is, of course, available for consultation 
and assistance in this regard. (Section 87312.) If such 
assistance is desired, please do not hesitate to contact me. 

Should you, Judge Avakian or Mr. Lonergan have any 
questions regarding this letter, I may be reached at 
(916) 322-5901. 

DMG:REL:plh 
Enclosure 

Sincerely, 

Diane M. Griffiths 
General Counsel -----;; 9

' /1 c- /' !, 

{!L, i /; -P-';-7C:':/ j, 
By:· Robert E .1:;eidigh 

Counsel, Legal Division 

cc: Honorable Spurgeon Avakian 
Mr. Thomas F. Lonergan 



DODS F _ LOJIEIGU 
CoapliaDce Officer, BraDBoD T. WiDt:er 
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